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ANIMALS
 HORSES. The plaintiff rented a horse from the defendant 
for use on a trail ride under the guidance of an employee of the 
defendant. The plaintiff was injured when the plaintiff’s horse 
began to gallop, causing the plaintiff to fall and be injured. The 
plaintiff had signed a release of liability and the defendant also 
argued that the plaintiff had assumed the risk of injury from the 
ordinary risks of horseback riding. The plaintiff argued that the 
injury resulted from the negligent actions of the guide who caused 
the guide’s horse to gallop, with the knowledge that when that 
horse started to gallop, the others horses would also gallop. The 
court held that summary judgment for the plaintiff was improper 
because the release of liability did not clearly cover negligence 
by the defendant’s employees. In addition, the assumption of risk 
defense may not apply because the negligent actions of the guide 
would not necessarily be within the normal risks of horseback 
riding.  Cohen v. Five Brooks Stable, 2008 Cal. App. LEXIS 
222 (Calif. Ct. App. 2008).
FEDERAL  AGRICuLTuRAL 
PROGRAMS
 CROP INSuRANCE. The FCIC has adopted as final 
regulations which add cultivated wild rice to the common crop 
insurance policy basic provisions. The regulations convert the 
cultivated wild rice pilot crop insurance program to a permanent 
insurance program for the 2009 and succeeding crop years.  73 
Fed. Reg. 11314 (March 3, 2008).
 The FCIC has adopted as final  regulations which add 
provisions for mustard crop insurance to the common crop 
insurance basic provisions. The regulations make the pilot 
mustard crop insurance program permanent. 73 Fed. Reg. 11318 
(March 3, 2008), adding 7 C.F.R. § 457.168.
 DISASTER ASSISTANCE. The	FSA	has	adopted	as	final	
regulations governing the Dairy Disaster Assistance Payment 
Program III, as authorized by the U.S. Troop Readiness, Veterans’ 
Care, Katrina Recovery, and Iraq Accountability Appropriations 
Act, 2007, Pub. L. No. 110-28. The program would provide $16 
million in assistance for producers in counties designated as 
a major disaster or emergency area by the President, or those 
declared a natural disaster area by the Secretary of Agriculture. 
Counties declared disasters by the President may be eligible, 
even though agricultural loss was not covered by the declaration, 
if there has been an FSA Administrator’s Physical Loss Notice 
covering such losses. The natural disaster declarations by the 
Secretary or the President must have been issued after January 
1, 2005, and before February 28, 2007. Counties contiguous to 
such counties are also  eligible. 73 Fed. Reg. 11519 (March 
4, 2008).
 GRADING. The	AMS	has	 adopted	 as	 final	 regulations	
increasing the fees and charges for federal voluntary egg, 
poultry,	 and	 rabbit	 grading,	 certification,	 and	 audit	 services	




 ALTERNATIVE VALuATION DATE.  The IRS has 
announced its non-acquiesence to the following case. The 
decedent was a member of a family which owned a privately-
held manufacturing corporation.  Prior to the death of the 
decedent, the family had decided to reorganize the corporation 
to provide for continuity of ownership by family members and 
to accomplish various estate planning objectives. The decedent 
died two months before the reorganization occurred and the 
executor elected the alternate valuation date to value the stock 
held by the decedent. Under the reorganization, the decedent’s 
shares were exchanged for similar shares but the new shares had 
a higher value because non-family member shareholders had 
received	cash	for	their	shares.	The	reorganization	qualified	for	
tax-free treatment under I.R.C. § 368(a). The IRS argued that 
the reorganization date was the alternate valuation date because 
the reorganization was a disposition of the decedent’s shares. 
The court held that the reorganization was not a distribution, 
exchange, sale or other disposition under I.R.C. § 2032(a) and 
Treas. Reg. § 20.2032-1(c)(1); therefore, the alternate valuation 
date was six months after the decedent’s death. The court also 
upheld the estate’s valuation of the stock as based on credible 
expert appraisals. Kohler v. Comm’r, T.C. Memo. 2006-152. 
AOD 2008-01.
 ANNuITIES. The decedent had been receiving annual 
payments under a structured settlement of a personal injury 
lawsuit.	 	The	payments	could	not	be	“accelerated,	deferred,	
increased	 or	 decreased”	 or	 “anticipated,	 sold,	 assigned	
or	 encumbered.”	 	The	 estate	 argued	 that	 the	 value	 of	 the	
decedent’s right to the payments was not valued using the 
I.R.C. § 7520 annuity tables because, under Treas. Reg. § 
20.7520-3(b)(1)(i)(a), the payments were subject to substantial 
restrictions. The estate sought to value the payments with 
a discount for lack of marketability. The court held that 
the exception in the regulations did not apply because the 
restrictions did not affect the amount of or the number of 
remaining payments.  The court also held that a discount for 
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lack of marketability was not allowed because the annuity tables 
already took into account the lack of marketability of a private 
annuity.  Anthony v. united States, 2008-1 u.S. Tax Cas. 
(CCH) ¶ 60,558 (5th Cir. 2008), aff’g, 2005-2 u.S. Tax Cas. 
(CCH) ¶ 60,504 (M.D. La. 2005).
 GENERATION SKIPPING TRANSFERS. The IRS ruled 
that	the	state	court	approved	conversion	of	a	beneficial	interest	
in a pre-September 25, 1985 trust to a unitrust interest in the trust 
did not subject the trust to GSTT. Ltr. Rul. 200809023 through 
200809027, Nov. 30, 2007.
 The IRS ruled that the state court approved conversion of a 
beneficial	interest	in	a	pre-September	25,	1985	trust	to	a	total	
return interest in the trust did not subject the trust to GSTT. Ltr. 
Rul. 200810019, Nov. 30, 2007.
 FEDERAL INCOME 
TAXATION
 2008 TAX REBATE. The IRS has announced that recipients 
of	social	security	or	veterans	affairs	benefits	will	soon	receive	
special information packages about the 2008 economic 
stimulus payments. Package 1040A-3 will contain everything 
the	recipients	will	need	to	file	a	2007	tax	return,	including	an	
information notice, tips for completing the required Form 1040A, 
a	sample	Form	1040A	and	an	actual	Form	1040A	for	the	filer	to	
complete. Under the Economic Stimulus Act of 2008, individuals 
with at least $3,000 of qualifying income may receive a minimum 
stimulus	payment	of	up	to	$300	($600	for	married	couples	filing	
jointly) and a $300 per child payment for qualifying children 
under	 age	 17.	However,	 individuals	must	 file	 an	 income	 tax	
return in order to receive the payment.  Individuals who would 
not	normally	need	to	file	a	return	can	also	file	through	the	Free	
File - Economic Stimulus Payment page on the IRS’s website, 
www.irs.gov. IR-2008-37.
 The IRS has published a fact sheet explaining how low-income 
individuals with no filing obligations can become eligible 
to receive an economic stimulus payment from the federal 
government. To receive the stimulus payment, an individual 
cannot be claimed as a dependent on someone else’s tax return, 
and must have a valid social security number. Qualifying income 
can be derived from four sources: earned income (including 






status, social security number, amounts of earned income and 
other qualifying income, the names and social security numbers of 
any qualifying children and their relationship to the taxpayer and 
a signature. Taxpayers may opt to receive the stimulus payment 
through Direct Deposit by providing their banking information 
in	the	“Refund”	section	of	the	return.	The	IRS	also	noted	that	it	
cannot issue any economic stimulus payment checks or direct 
deposits after December 31, 2008. IRS Fact Sheet FS-2008-
17.
 The IRS has issued a revenue procedure which provides 
that the IRS will not challenge the accuracy of income tax 
returns	filed	in	compliance	with	Notice 2008-28, 2008-1 C.B. 
546, by eligible individuals who enter $1.00 in adjusted gross 
income	solely	for	purposes	of	effectuating	the	electronic	filing	
of the return. The IRS will challenge such returns if unrelated 
inaccuracies are included. Rev. Proc. 2008-21, I.R.B. 2008-
12.
 ACCOuNTING METHOD. The taxpayer S corporation 
operated several automobile retail businesses. The taxpayer 
valued and reported inventory values using the link-chain, 
dollar-value LIFO inventory method. The IRS determined 
that the taxpayer had improperly calculated inventory value 
under this method for up to 10 years and required the taxpayer 
to make an I.R.C. § 481 adjustment of inventory value and 
income for all open tax years. In addition, the IRS required 
the taxpayer to determine the inventory value and income 
for	the	first	open	tax	year	based	on	cumulative	adjustments	
of the previous closed tax years.   The court upheld the IRS 
determination because the taxpayer’s error in applying the 
accounting method was a material error and not merely a 
mathematical or posting error. Huffman v. Comm’r, 2008-1 
u.S. Tax Cas. (CCH) ¶ 50,210 (6th Cir. 2008), aff’g, 126 
T.C. 322 (2006).
 ANNuITY. In Conway v. Comm’r, 111 T.C. 350 (1998), acq., 
1999-2 C.B. xvi, the Tax Court held that the direct exchange 
by an insurance company of a portion of an existing annuity 
contract to an unrelated insurance company for a new annuity 
contract was a tax-free exchange under I.R.C. § 1035, referred 
to	as	a	“partial	exchange.”	The	IRS	acquiesced	in	Conway v. 
Commissioner. 1999-2 C.B. xvi. In Notice 2003-51, 2003-2 C.B. 
362, the IRS provided interim guidance on partial exchanges, 
stating that the IRS will consider all the facts and circumstances 
to determine whether a partial exchange and a subsequent 
withdrawal from, or surrender of, either the surviving annuity 
contract or the new annuity contract within 24 months of the 
date on which the partial exchange was completed should be 
treated as an integrated transaction, and thus whether the two 
contracts should be viewed as a single contract to determine 
the tax treatment of a surrender or withdrawal under I.R.C. § 
72(e). If however, a taxpayer could demonstrate that one of 
the conditions of I.R.C. § 72(q)(2), or any other similar life 
event, such as a divorce or the loss of employment, occurred 
between the partial exchange and the surrender or distribution, 
and that the surrender or distribution was not contemplated 
at the time of the partial exchange, the taxpayer would not 
be treated as having entered into the surrender or distribution 
for tax avoidance purposes. The IRS has issued a revenue 
procedure adopting the provisions of Notice 2003-51. Rev. 
Proc. 2008-24, I.R.B. 2008-13.
 CAPITAL EXPENSES. The IRS has re-issued proposed 
regulations governing the capitalization of amounts paid to 
acquire, produce or improve tangible property under I.R.C. § 
263(a).  73 Fed. Reg. 12837 (March 10, 2008).
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 CORPORATIONS.
 SUSPENSE ACCOUNT. The taxpayer was a C corporation 
engaged	in	the	business	of	farming	and	a	“family	corporation,”	
as	that	term	is	defined	in	I.R.C.	§	447(d)(2)(C).	The	taxpayer	
initially used the cash receipts and disbursements method of 
accounting. Prior to 1997, Taxpayer was required by I.R.C. § 
447 to change from the cash receipts and disbursements method 
of accounting to the accrual method of accounting. At that time, 
the taxpayer established a suspense account under I.R.C. § 
447(i) in lieu of taking into account adjustments under I.R.C. 
§ 481(a).  The taxpayer incurred net operating losses (NOLs) in 
years	prior	to	the	first	tax	year.	Taxpayer	carried	forward		NOLs	
from	6	prior	years	into	the	first	tax	year	and		reported	taxable	
income before considering its NOL deduction. For purposes 
of computing the reduction in its I.R.C. § 447(i) suspense 
account, Taxpayer took a NOL deduction and calculated it had 
zero	taxable	income	for	the	first	tax	year.	Consequently,	the	
taxpayer did not reduce its I.R.C. § 447(i) suspense account 
and did not include any amount from the suspense account 
in	gross	income	the	first	tax	year.	For	purposes	of	computing	
the amount of NOL absorbed pursuant to I.R.C. § 172(b)(2) 
for	the	first	tax	year,	the	taxpayer	took	into	account	the	NOL	
deduction in making the determination that the NOL was not 
absorbed by any amount from the I.R.C. § 447(i) suspense 
account. Taxpayer carried forward NOL into the second tax 
year. For the second tax year, Taxpayer reported taxable 
income before considering its NOL deduction. For purposes of 
computing the reduction in its I.R.C. § 447(i) suspense account, 
the taxpayer entirely offset the second tax year income with 
its NOL carryovers from prior years, resulting in zero taxable 
income for  the second tax year. Consequently, the taxpayer did 
not reduce its I.R.C. § 447(i) suspense account for the second 
tax year and did not include any amount from the suspense 
account in gross income for  the second tax year. For purposes 
of computing the amount of NOL absorbed pursuant to I.R.C. 
§ 172(b)(2) for the second tax year, the taxpayer took into 
account the NOL deduction in making the determination that 
the NOL was not absorbed by any amount from the I.R.C. § 
447(i) suspense account. Taxpayer carried forward NOL to 
the third tax year. In a Chief Counsel advice letter, the IRS 
ruled that the taxpayer incorrectly did not include an amount 
from	the	suspense	account	in	the	income	for	the	first	tax	year,	
resulting	in	increased	absorption	of	NOL	in	the	first	tax	year;	
however, the taxpayer would be allowed to reduce its suspense 
account, without increasing taxable income, to the extent that 
an I.R.C. § 447 suspense account amount is included in I.R.C. 
§ 172(b)(2) taxable income (absorption taxable income) and 
the inclusion of the I.R.C. § 447 amount causes a reduction of 
the amount of NOL that is carried over to succeeding years. 
CCA Ltr. Rul. 200809029, Nov. 19, 2007.
 DEPRECIATION. The IRS has issued tables detailing 
the (1) limitations on depreciation deductions for owners of 
passenger	automobiles	(and	for	trucks	and	vans)	first	placed	
in service during calendar year 2008 and (2) the amounts to be 
included	in	income	by	lessees	of	passenger	automobiles	first	
leased during calendar year 2008. The IRS also issued tables for 
taxpayers who make the election to take the additional 50 percent 
depreciation deduction allowed by the Economic Stimulus Act 
of 2008, Pub. L. No. 110-185.
 For passenger automobiles placed in service in 2008 the 
depreciation limitations are as follows:
Tax Year Amount
1st tax year............................................$2,960
2d tax year ..............................................4,800
3d tax year ..............................................2,850
Each succeeding year .............................1,775
 For passenger automobiles placed in service in 2008 for 
which the taxpayer makes the election to take the additional 50 




2d tax year ..............................................4,800
3d tax year ..............................................2,850
Each succeeding year .............................1,775
 For trucks and vans placed in service in 2008 the depreciation 
limitations are as follows:
Tax Year Amount
1st tax year............................................$3,160
2d tax year ..............................................5,100
3d tax year ..............................................3,050
Each succeeding year .............................1,875
 For trucks and vans placed in service in 2008 for which the 
taxpayer makes the election to take the additional 50 percent 




2d tax year ..............................................5,100
3d tax year ..............................................3,050
Each succeeding year .............................1,875
I.R.C. § 280F(a)(1)(C), which directed the use of higher 
depreciation deduction limits for certain electric automobiles, was 
applicable only to property placed in service after December 31, 
2001 and before January 1, 2007. Accordingly, separate tables are 
no longer provided for electric automobiles, and taxpayers should 
use the applicable table provided in this revenue procedure. Rev. 
Proc. 2008-22, I.R.B. 2008-12.
 The taxpayer operated an Avon sales business and filed 
Schedule C which claimed the 30 percent additional depreciation 
deduction for business property. The taxpayers failed to provide 
written or oral evidence to support the existence of business 
property eligible for the depreciation deduction; therefore, the 
court disallowed any depreciation deduction.  Negret v. Comm’r, 
T.C. Summary Op. 2008-26.
 DISASTER LOSSES. On February 7, 2008, the president 
determined that certain areas in Tennessee are eligible for 
assistance from the government under the Disaster Relief and 
Emergency Assistance Act (42 U.S.C. § 5121) as a result of 
severe	storms,	tornadoes	and	flooding,	which	began	on	February	
5, 2008. FEMA-1745-DR.   On February 21, 2008, the president 
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determined that certain areas in Kentucky are eligible for 
assistance from the government under the Act as a result of 
severe	storms,	tornadoes	and	flooding	which	began	on	February	
5, 2008. FEMA-1746-DR. Taxpayers who sustained losses 
attributable to these disasters may deduct the losses on their 
2007 returns.
 DISCHARGE OF INDEBTEDNESS. The taxpayers 
defaulted on a home mortgage and moved to a new residence. 
The property was sold at foreclosure and the creditor issued a 
Form 1099 showing discharge of indebtedness income resulting 
from the forgiveness of a portion of the debt. The taxpayers 
provided no evidence of the value of the home at the time of 
the discharge of indebtedness nor any evidence as to the extent 
of the taxpayers’ insolvency at the time of the discharge. The 
court held that the taxpayers failed to rebut the presumption 
of correctness of the IRS assessment of taxes based on the 
discharge of indebtedness income. In re Higgins, 2008-1 u.S. 
Tax Cas. (CCH) ¶ 50,220 (Bankr. D. Tenn. 2008).
 EMPLOYEE BENEFITS. The IRS has issued a revenue 
procedure which provides: (1) the maximum value of employer-
provided	vehicles	first	made	available	to	employees	for	personal	
use in calendar year 2007 for which the vehicle cents-per-mile 
valuation rule provided under Treas. Reg. § 1.61-21(e) may be 
applicable is $15,000 for a passenger automobile and $15,900 
for a truck or van; and (2) the maximum value of employer-
provided	vehicles	first	made	available	to	employees	for	personal	
use	in	calendar	year	2008	for	which	the	fleet-average	valuation	
rule provided under Treas. Reg. § 1.61-21(d) may be applicable 
is $19,900 for a passenger automobile and $20,800 for a truck 
or van. Rev. Proc. 2008-13, 2008-2 C.B. 407, as corrected by, 
Ann. 2008-15, 2008-2 C.B. 511.
 ENERGY-EFFICIENT BuILDING DEDuCTION. A 
deduction is allowed, under I.R.C. § 179D, for the cost of major 
energy-savings improvements to commercial building property. 
The IRS has issued amended interim guidance, pending the 
release of regulations, describing how commercial building 
owners and leaseholders can qualify for the tax deduction by 
making	their	buildings	energy	efficient,	and	has	established	a	
process for certifying the energy savings required to claim the 
deduction.  Notice 2008-40, I.R.B. 2008-14, amending Notice 
2006-52, 2006-1 C.B. 1175.
 FuEL CELL MOTOR VEHICLE CREDIT. The IRS 
has published interim guidance, pending the issuance of 
regulations, relating to the new fuel cell motor vehicle credit 
under I.R.C. § 30B(a)(1) and (b), providing procedures for 
a vehicle manufacturer (or, in the case of a foreign vehicle 
manufacturer, its domestic distributor) to certify to the IRS 
(1) that a vehicle of a particular make, model, and model year 
meets	certain	requirements	that	must	be	satisfied	to	claim	the	
new	qualified	 fuel	 cell	motor	 vehicle	 credit	 under	 I.R.C.	 §	
30B(a)(1) and (b); and (2) the amount of the credit allowable 
with respect to that vehicle. Notice 2008-33, I.R.B. 2008-12.
 FOREIGN INCOME. The taxpayer performed work in 
Antarctica and the taxpayer excluded the wages earned while 
in Antarctica under I.R.C. § 911 as foreign income.  The court 
held that income earned in Antarctica was not excludible under 
I.R.C. § 911 because Antarctica was not recognized by the U.S. 
government as a foreign sovereign nation. Hahn v. Comm’r, 
T.C. Memo. 2008-47; Young v. Comm’r, T.C. Memo. 2008-
48; McCaffray v. Comm’r, T.C. Memo. 2008-49; Wargo v. 
Comm’r, T.C. Memo. 2008-50.
 GENERAL WELFARE. A state offered a program under 
which low income elderly individuals receive subsidies to help 
pay for an adult noncommercial caregiver. The IRS ruled that 
the value of the subsidies was not included in gross income of 
the elderly recipients because the payments were in the nature 
of general welfare payments. The state agency was also not 
required	to	file	an	information	return	for	 the	payments	under	
I.R.C. § 6041. Ltr. Rul. 200810005, Dec. 5, 2007.
 IRA. The taxpayer received a distribution from an IRA in a tax 
year in which the taxpayer was younger than 59 1/2. The taxpayer 
argued that the distribution was one of a series of substantially 
equal	annual	payments	under	a	fixed	amortization	method	as	
provided in Notice 89-25, 1989-1 C.B. 632. The court held that 
the distribution was included in taxable income and subject to the 
10 percent addition for early withdrawals because the taxpayer 
used an incorrect life expectancy to calculate the payment, the 
payment differed from earlier distributions, and the taxpayer 
failed	to	file	Form	5329,	Additional	Taxes	on	Qualified	Plans	
(Including IRAs) and Other Tax-Favored Accounts.  Kulzer v. 
Comm’r, T.C. Summary Op. 2008-28.
 The taxpayer received an early distribution from an IRA 
which the taxpayer included in taxable income but did not pay 
the 10 percent additional tax for early withdrawal. The taxpayer 
conceded that no exception under I.R.C. § 72(t)(1) applied but 
argued	that	the	taxpayer’s	financial	hardship	should	except	the	
taxpayer	from	the	penalty.	The	court	held	that	financial	hardship	
was not a valid exception to assessment of the 10 percent tax 
for early withdrawals.  Reindl v. Comm’r, T.C. Summary Op. 
2008-30. 
 INTEREST RATE.  The IRS has announced that, for the 
period April 1, 2008 through June 30, 2008, the interest rate paid 
on tax overpayments decreases to 6 percent (5 percent in the case 
of a corporation) and for underpayments decreases to 6 percent. 
The interest rate for underpayments by large corporations 
decreases to 8 percent. The overpayment rate for the portion of 
a corporate overpayment exceeding $10,000 decreases to 3.5 
percent. Rev. Rul. 2008-10, I.R.B. 2008-13. 
 LIKE-KIND EXCHANGES. The IRS has published a fact 
sheet providing an overview of the requirements for deferral of 
gain through like-kind exchanges under I.R.C. § 1031. IRS Fact 
Sheet FS-2008-1.
 The taxpayer was an LLC and was a related party to another 
LLC (LLC B). The taxpayer sought to acquire property held 
by	LLC	B	 and	 transferred	 like-kind	 property	 to	 a	 qualified	
intermediary. LLC B transferred the acquired property to the 
same	qualified	intermediary.	The	taxpayer’s	property	was	sold	by	
the	qualified	intermediary	to	an	unrelated	party,	with	the	proceeds	
used to purchase replacement property which was exchanged for 
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the	LLC	B	property.	The	qualified	intermediary	then	transferred	
the LLC B property to the taxpayer. Both LLCs did not transfer 
their acquired properties within two years after the exchanges. 
The IRS ruled that both exchanges were eligible for like-kind 
deferred tax treatment. Ltr. Rul. 200810016, Dec. 6, 2007; 
Ltr. Rul. 200810017, Dec. 6, 2007.
 LOSSES.	The	IRS	has	adopted	as	final regulations which 
provide guidance concerning the availability and character of 
a loss deduction under I.R.C. § 165 for losses sustained from 
abandoned securities. The regulations provide that, for purposes 
of applying the loss characterization rules of I.R.C. § 165(g), 
the abandonment of a security establishes the worthlessness 
of the security to the taxpayer. Under the regulations a loss 
established by the abandonment of a security that is a capital 
asset is treated as a loss from the sale or exchange, on the last 
day of the taxable year, of a capital asset, unless the exception 
in I.R.C. § 165(g)(3) applies. The regulations require that to 
abandon a security, a taxpayer must permanently surrender and 
relinquish all rights in the security and receive no consideration 
in exchange for the security. 73 Fed. Reg. 13124 (March 12, 
2008).
 PENSION PLANS.  For plans beginning in March 2008 
for purposes of determining the full funding limitation under 
I.R.C. § 412(c)(7), the 30-year Treasury securities annual 
interest rate for this period is 4.52 percent, the corporate bond 
weighted average is 5.96 percent, and the 90 percent to 100 
percent permissible range is 5.36 percent to 5.96 percent. 
Notice 2008-37, I.R.B. 2008-12.
 The IRS has announced that the mortality tables contained 
in Rev. Rul. 96-7, 1996-1 C.B. 59, will continue to apply 
in determining present values for purposes of determining 
minimum funding levels with respect to individuals who are 
entitled	to	benefits	under	a	qualified	defined	benefit	plan	on	
account	 of	 disability.	The	 guidance	 reflects	 changes	 to	 the	
minimum funding requirements of I.R.C. § 412 made by the 
Pension Protection Act of 2006 (Pub. L. No. 109-280). Notice 
2008-29, I.R.B. 2008-12.
 RESIDENTIAL ENERGY PROPERTY CREDIT. The 
IRS has announced guidance for manufacturers	of	qualified	
energy-efficient	 items	 and	 homeowners	 on	 the	 process	 for	
certifying that purchasers of such items may claim credits on 
their tax returns. The announcement also includes conditions 
under which purchasers may rely upon a manufacturer’s 
certification	(or,	in	the	case	of	certain	windows,	an	Energy	Star	
label) that the credit is allowable. The IRS stated that future 
regulations are expected to incorporate the rules contained in 
the guidance. The residential energy property credit (I.R.C. § 
25C) was enacted as part of the Energy Policy Act of 2005, 
Pub. L. No. 109-58	and	applies	 to	eligible	qualified	energy	
efficiency	improvements	and	qualified	energy	property	placed	
in service after December 31, 2005, and before January 1, 2009. 
The maximum credit allowed for all years is $2000. Notice 
2008-35, I.R.B. 2008-12; Notice 2008-36, I.R.B. 2008-12.
 RETuRNS.  The IRS has announced the automation of 
user fee calculations for taxpayers entering into installment 
agreements to pay taxes. Taxpayers are no longer required to 
submit a paper Form 13844, Application for Reduced User Fee 
for Installment Agreements, to request a reduced user fee now 
that eligibility for reduced user fees is determined automatically 
by the IRS. A one-time fee is charged to taxpayers to set up an 
installment agreement, which allows taxpayers to pay their full 
tax debt in smaller, more manageable amounts while penalties 
and interest continue to accrue on the unpaid portion. Although 
user fees are generally $105 for nondirect-debit agreements, $52 
for direct-debit agreements, and $45 for reinstatements, the fee is 
only $43 for taxpayers with income at or below certain poverty 
guidelines. Qualifying taxpayers will be charged the reduced $43 
fee for installment agreements established through any method, 
such as the Online Payment Agreement application at www.irs.
gov, telephone, face-to-face or e-mail. Taxpayers who receive an 
installment agreement acceptance notice but not a reduced user 
fee may still request the reduced fee by submitting a completed 
Form 13844 within 30 days of receiving the installment 
agreement acceptance notice. IR-2008-33 
 S CORPORATIONS
 CHARITABLE DEDUCTION. The IRS has issued guidance for 
S corporations that made charitable contributions of appreciated 
property during a tax year beginning after December 31, 2005, 
and before January 1, 2008, as provided by changes to I.R.C. § 
1367(a)(2) by the Pension Protection Act of 2006 (P.L. 109-280) 
and I.R.C. § 1366(d)(4) by the Tax Technical Corrections Act 
of 2007. The amount of the charitable contribution deduction 
a shareholder is entitled to claim may not exceed the sum of 
(1) the shareholder’s pro rata share of the fair market value of 
the contributed property over the property’s adjusted tax basis, 
and (2) the amount of the I.R.C. § 1366(d) loss limitation that 
is allocable to the property’s adjusted basis under Treas. Reg. 
§1.1366-2(a)(4). Rev. Rul. 2008-16, I.R.B. 2008-11.
 REORGANIZATION. An individual owns all the stock of an 
S corporation. The individual formed a second corporation and 
contributes all of the S corporation stock to it. The new corporation 
elects to be an S Corporation also and timely elects to treat the 
original	corporation	as	a	qualified	subchapter	S	subsidiary.	The	
reorganization	 qualifies	 as	 an	 I.R.C.	 §	 368(a)(1)(F)	 (type	F)	
reorganization. The IRS ruled that the reorganization does not 
terminate the original S corporation election and the corporations 
must	maintain	separate	employer	identification	numbers.	Rev. 
Rul. 2008-18, I.R.B. 2008-13.
 SHAREHOLDER. The taxpayer was a 50 percent owner of an 
S corporation. The taxpayer and other (equal interest) shareholder 
had disagreements over the business and, in the tax year involved, 
entered into an agreement to sell the taxpayer’s interest to the 
other shareholder. However, the parties continued to dispute 
the terms of the agreement, the taxpayer continued to receive 
dividends and the taxpayer continued to hold out to third parties 
as	an	officer	and	shareholder.	The	court	held	that	the	taxpayer	
had to include in income the taxpayer’s share of corporation 
income for the portion of the tax year in which the taxpayer’s 
shares were not actually transferred to the other shareholder and 
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the taxpayer continued to receive dividends. Dunne v. Comm’r, 
T.C. Memo. 2008-63.
 SUBSIDIARIES. The taxpayer S corporation formed 
a	 subsidiary	 and	 intended	 the	 subsidiary	 to	 be	 a	 qualified	





Ltr. Rul. 200809019, Nov. 27, 2007.
 TAX SCAMS.	The	 IRS	 has	 published	 its	 annual	 “Dirty	
Dozen”	 list	 of	 tax	 scams,	 including	 e-mail	 phishing,	 scams	
involving the economic stimulus payments and scams involving 
unreasonable or excessive use of the fuel tax credit. IR-2008-
41.
 WAGES. The taxpayer employer made payments to 
employees in exchange for termination of their employment. 
The payments were made while the employees were furloughed 
from their jobs. The taxpayer argued that the payments were 
excluded	from	wages	as	supplemental	unemployment	benefits	
because the employees were already not working when the 
payments were made and the payments represented the transition 
of unemployment from undetermined duration to permanent 
unemployment. The court held that, because the decision to 
permanently terminate employment was made by the employee, 
the payments were wages subject to FICA withholding taxes. 
CSX Corp. v. united States, 2008-1 u.S. Tax Cas. (CCH) ¶ 
50,218 (Fed. Cir. 2008), rev’g on point, 2006-2 u.S. Tax Cas. 
(CCH) ¶ 50,377 (Fed. Cl. 2006).
 WITHHOLDING TAXES. The IRS has issued a revenue 
procedure which provides a safe harbor method of accounting 
for taxpayers using an accrual method of accounting that 
incur Federal Insurance Contributions Act tax and Federal 
Unemployment Tax Act tax liabilities for compensation 
(including bonuses and vacation pay), and also provides 
procedures for taxpayers to obtain the automatic consent of the 
Commissioner of Internal Revenue to change to the safe harbor 
method of accounting. Rev. Proc. 2008-25, I.R.B. 2008-13.
 
